STATE OF TEXAS §
COUNTY OF BRAZOS §
SECOND AMENDED AND RESTATED

BCS MODERN LIVING, LLC
CHAPTER 380 AGREEMENT

This Second Amended and Restated Chapter 380 Development Agreement (“Agreement”) is
entered into on the Li day of ({ Zc“"! « 2019, and amends the Jordan Center Chapter 380 Agreement which
was entered into on 18" day of December, 2015, by and between the City of Bryan, Texas (“City”) and
BCS Modern Living, LLC (“Developer”) and which was amended March 27, 2018, by that First Amended
BCS Modern Living, LLC Chapter 380 Agreement.

WHEREAS, Developer purchased Lots 1-5, Block 265 and all of Block 264, Bryan Original
Townsite, as well as the closed portion of W. 21 St., in Bryan, Brazos County, Texas (“Property”) which
are more particularly described as Block 264-R on the Replat of the Bryan Old Townsite, filed in Volume
13212, Page 50, of the Official Property Records of Brazos County, Texas; and

WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used
development to include ample parking, retail/office uses, multi-family residential uses, as well as public
spaces including an outdoor art gallery but Developer has determined that it needs assistance from the City
in order to make the proposed plans feasible, and is willing to agree to meet specific development
benchmarks in exchange for such assistance; and

WHEREAS, the City has determined that this proposed development is in the best interests of the
City, that any proposed incentives would be justified by the development of the Property as planned, and
finds that it is in the best interests of the citizens of Bryan and the development of the downtown Bryan
area to provide the requested assistance to ensure the development of the Property; and

WHEREAS, the City and Developer previously entered into an agreement titled Jordan Center
Chapter 380 Agreement on December 18, 2015, and as amended March 27, 2018; and

WHEREAS, as a result of circumstances beyond the Developer’s control, financing for the project
has been delayed, resulting in the need to extend the deadlines as set forth in the Agreement; and

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:
A. Scope

1. This Agreement covers Phase 1 of the project. Phase 1 shall be a high end multi story mixed used
development to include ample parking, retail/office uses and multi-family residential uses which shall be a
minimum 5 stories tall from street level. The site for Phase 1 is depicted in the conceptual site plan attached
hereto as Exhibit “A” and incorporated herein for all purposes. The parties agree that any subsequent phase
of the project will be controlled by future amendment to this Agreement or new agreements, as the case
may be, and that no right or obligation of either party under versions of the agreement previous to this
Second Amendment shall survive.



B. Development and Permit Fees

2. During the term of this Agreement, the City agrees to waive up to $30,000.00 in development and permit
fees charged for building, electrical, mechanical, plumbing or other development related fees and permits.

C. Rebate

3. Developer shall not be entitled to any rebate of ad valorem taxes for the Property from City, and City
shall have no obligation to rebate to Developer any such ad valorem taxes.

D. Sculpture

4. The Developer is going to construct a sculpture garden that will be free to the public and will be a
cultural benefit to downtown Bryan. The City agrees to provide a grant of up to $50,000.00 for the
Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture garden
is being constructed, the Developer may select one or more artists to create one or more sculptures for the
outdoor garden. For each sculpture to be paid for, in whole or in part, with funds being provided under this
section, City Council approval is required. Before an artist is commissioned, the City Council must be
provided a design of the sculpture and a price to be paid, for review and approval. Once a sculpture is
approved, the Developer may engage the artist who will create the sculpture, and provide an invoice upon
completion. The City will pay the Developer within thirty (30) days following a written request with an
invoice from the artist attached, provided that the work does not deviate materially from the design.

5. Any sculpture paid for in whole or in party out of the funds provided under this section must be
accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors or
assigns. In the event that the sculpture garden is ever closed to the public, the City is entitled to claim the
sculpture and install it in a park or other public location of the City’s choosing, or if removal of the sculpture
is impractical, the City is entitled to reimbursement from Developer, its successors or assigns, for any
money provided under this section.

E. Parking

6. City will build a public off-street parking lot on the east side of the Property, parallel to the railroad
tracks, substantially as depicted on Exhibit “A” and labeled “New Parking By COB,” subject to the
expenditure maximum stated below. Developer shall grant an easement, in substance and form approved
by the City Attorney, to City for the parking lot.

7 City will build additional head-in on-street parking spaces along the north side of E. 22™ Street,
substantially as depicted on Exhibit “A” and labeled “New Parking By COB.”

8. City’s total obligation to design and construct the parking lot and spaces described in #6 above
shall not exceed One Hundred Thousand Dollars ($100,000). City Public Works and Engineering staff will
coordinate with Developer’s design professionals on how the parking lot and spaces will integrate with the
development of Developer’s project. Developer shall ensure its design and construction professionals will
furnish City Public Works and Engineering staff site grading plans and will coordinate with them in all
aspects of the design and construction of the parking lot and spaces.


https://30,000.00

F. Development Benchmarks

9. As a condition of this Agreement, Developer agrees that on January 1 of the year following the final
certificate of occupancy for the Property, the improvements on the Property shall value at least
$7,000,000.00 as determined by the Brazos Central Appraisal District. Additionally, the improvements
on the Property must continue to be appraised having at least $7,000,000.00 in value throughout the term
of this Agreement.

10. As a condition of this Agreement, Developer agrees that by March 31, 2020, Developer will have
applied for building permits for the development of the Property. Because the parties are in agreement that
financing is a necessary prerequisite for this project, the City agrees to allow this benchmark to
automatically extend for an additional period of ninety (90) days if financing has not been obtained. This
benchmark will automatically renew for subsequent ninety (90) day periods unless the City gives thirty (30)
days’ notice prior to the end of the preceding benchmark deadline of its intent to terminate this Agreement.

11. Developer further agrees that it will have obtained a final certificate of occupancy for the development
of the Property within eighteen (18) months of obtaining the permits discussed in the preceding paragraph.

12. As a condition of this Agreement, Developer agrees to comply with all City ordinances and applicable
state laws relating to the construction and maintenance of the Property. Failure to obtain a certificate of
occupancy due to non-compliance with this condition shall be deemed a breach of this Agreement.

G. Right of First Refusal

13. As a further condition of this Agreement, Developer agrees that in order to ensure the orderly,
successful development of the downtown area, the City has an interest in ensuring that the Property is
developed as anticipated by this Agreement. Therefore in the event that Developer elects to sell the Property
prior to obtaining building permits as discussed above, the Developer shall offer to Bryan Commerce and
Development, Inc. (“BCD”), a local government corporation of the City, a right of first refusal. Within ten
(10) days of receiving a bona fide offer for the purchase of the Property, Developer shall provide written
proof of same to the City. Such information will be provided to BCD and BCD shall have sixty (60) days
to execute an agreement to purchase the Property for the same price.

H. Term & Termination

14. The term of this Agreement shall be three years from the date of execution by all parties, unless
terminated sooner.

15. In the event that Developer breaches this Agreement, the City shall tender notice of such breach giving
Developer thirty (30) days to cure, if feasible, or establish that there is no breach. If Developer fails, or is
unable, to cure the breach, the City shall be entitled to payment of all the permit fees waived, sculpture
grants paid, and amounts expended for design and construction of parking spaces pursuant to this
Agreement. Developer’s obligation to pay the fees and other amounts shall be due and payable immediately
upon expiration of the thirty (30) cure period and shall survive termination of this Agreement.

16. As a further condition of this Agreement, Developer agrees not to materially change the design of the
project from the design attached to this Agreement as Exhibit “B.”

I. Miscellaneous

17. Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government




Code, Developer agrees not to employ any person who is not lawfully admitted for permanent residence to the
United States or who is not authorized under law to be employed in the United States ("Undocumented
Worker”). During the term of this Agreement, Developer shall notify City of any complaint brought against
Developer alleging that Developer has employed Undocumented Workers. If Developer is convicted of a
violation under 8 U.S.C. Section 1324a(f), the total amount of economic development grants it has received
pursuant to this Agreement, together with interest at the rate of 5% per annum from the date of each payment of
an economic development grant, shall be repaid by Developer to the City not later than the 120th day after
the date the City notifies Developer of the violation. Developer shall not be liable for a violation of Chapter
2264 by a subsidiary, affiliate, or franchisee, or by a person with whom Developer contracts.

18. Basic Safeguarding of Contractor Information Systems.

A. The Contractor shall apply basic safeguarding requirements and procedures to protect the
Contractor’s information systems whenever the information systems store, process or transmit any
information, not intended for public release, which is provided by or generated for the City. This
requirement does not include information provided by the City to the public or simple transactional
information, such as that necessary to process payments. These requirements and procedures shall include,
at a minimum, the security control requirements “reflective of actions a prudent business person would
employ” which are outlined in the Federal Acquisition Regulations FAR 52.204-21(b) and codified in the
Code of Federal Regulations at 48 C.F.R. § 52.204-21(b) (2016).

B. Contactor shall include the substance of this clause in subcontracts under this contract (including
subcontracts for the acquisition of commercial items other than commercially available off-the-shelf items)
in which the subcontractor may have City contract information residing in or transiting through its
information system.

19. Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties
to it and their respective heirs, executors, administrators, legal representatives, successors, and permitted
assigns. Developer shall not assign this Agreement without the written approval of the City Council. An
assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the section.

20. Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under
present or future laws effective while this Agreement is in effect, such provision shall be automatically
deleted from this Agreement and the legality, validity and enforceability of the remaining provisions of this
Agreement shall not be affected thereby, and in lieu of such deleted provision, there shall be added as part
of this Agreement a provision that is legal, valid and enforceable and that is as similar as possible in terms
and substance as possible to the deleted provision.

21. Texas law to apply. This Agreement shall be construed under and in accordance with the laws of
the State of Texas and the obligations of the parties created hereunder are performable by the parties in the
City of Bryan, Texas. Venue for any litigation arising under this Agreement shall be in a court of
appropriate jurisdiction in Brazos County, Texas.

22. Sole Agreement. This Agreement constitutes the sole and only Agreement of the Parties hereto
respecting the subject matter covered by this Agreement, and supersedes any prior understandings or written
or oral agreements between the parties.

23. Amendments. No amendment, modification or alteration of the terms hereof shall be binding
unless the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties
hereto.



24. Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are
cumulative and the use of any one right or remedy by either party shall not preclude or waive its right to
use any and all other legal remedies. Said rights and remedies are provided in addition to any other rights
the parties may have by law, statute, ordinance or otherwise.

25. No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no
way constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any part
hereof, or the right of either party thereafter to enforce each and every provision hereof. No term of this
Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and signed by
the party claimed to have waived. Furthermore, any consent to or waiver of a breach will not constitute
consent to or waiver of or excuse of any other different or subsequent breach.

26. Notices. Any notices required to be provided pursuant to this Agreement are deemed provided
within three (3) days after being sent via U.S. Certified Mail, Return Receipt Requested, or on the day of
transmission by facsimile, email, or when hand delivered to the address provided herein. CITY and
Developer hereby designate the following individuals to receive any notices required to be submitted
pursuant to the terms of this Agreement:

CITY DEVELOPER
City of Bryan, Texas BCS Modern Living, LLC
Attn: City Manager Attn: CEO
P.O. Box 1000 419 North Main Street, Ste. 120
Bryan, Texas 77805-1000 Bryan, Texas 77803
27. Incorporation of Recitals. The determinations recited and declared in the preambles to this

Agreement are hereby incorporated herein as part of this Agreement.

28. Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for
all purposes wherever reference is made to the same.

29. Headings. The paragraph headings contained in this Agreement are for convenience only and do
not enlarge or limit the scope or meaning of the paragraphs.

30. Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal
dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date of this
Agreement for all purposes.

31. Gender and Number. Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural and vice
versa, unless the context requires otherwise.

32. No Special Relationship Created. Nothing contained herein, nor any acts of the parties in
connection herewith, shall be deemed or construed by the parties hereto or by third parties as creating the
relationship of (a) principal and agent, (b) a partnership, or (c) a joint venture, as between the parties hereto.
No third party shall obtain any rights as a result of this Agreement.

[signatures to follow]



[signatures to follow]

Executed to be effective this / S'F day of 0 C;‘-zdoe\r 52019,

BCS Modern Living,

5

rew Nelson, Mayor CHris Lawrence, CEO

ATTEST

( R 0o e 5K cett=_

Mary Lynne Stratta, City Secretary

APPROVED AS TO FORM

N

Fanis K. Hampton, City Attorney
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STATE OF TEXAS § ,
COUNTY OF BRAZOS §
FIRST AMENDED

BCS MODERN LIVING, LLC
CHAPTER 380 AGREEMENT

J :L(L_ day of (_ 2018, and amends the Jordan Center Chapter 380 Agreement which was entered into
on 18" day offDecember, 2015, by and between the City of Bryan, Texas (“City””) and BCS Modern Living,
LLC (“Developer™).

This girst Amended Chapter 380 Development Agreement (“Agreement”) is entered into on the

WHEREAS, Developer purchased Lots 1-5, Block 265 and all of Block 264, Bryan Original
Townsite, as well as the closed portion of W. 21* St., in Bryan, Brazos County, Texas (“Property””) which
are more particularly described as Block 264-R on the Replat of the Bryan Old Townsite, filed in Volume
13212, Page 50, of the Official Property Records of Brazos County, Texas; and

WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used
development to include ample parking, retail/office uses, multi-family residential uses, as well as public
spaces including an outdoor art gallery but Developer has determined that it needs assistance from the City
in order to make the proposed plans feasible, and is willing to agree to meet specific development
benchmarks in exchange for such assistance; and

WHEREAS, the City has determined that this proposed development is in the best interests of the
City, that any proposed incentives would be justified by the development of the Property as planned, and
finds that it is in the best interests of the citizens of Bryan and the development of the downtown Bryan
area to provide the requested assistance to ensure the development of the Property; and

WHEREAS, the City and Developer previously entered into an agreement titled Jordan Center
Chapter 380 Agreement on December 18, 2015, and due to a change in the name of the project, the parties
desire to rename the agreement for the Developer; and

WHEREAS, as a result of circumstances beyond the Developer’s control, financing for the project
has been delayed, resulting in the need to extend the deadlines as set forth in the Agreement; and

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:
A. Permit Fees

1. During the term of this Agreement, the City agrees to waive up to $75,000.00 in permit fees charged
for building, electrical, mechanical, or plumbing permits. This waiver shall not include any fees,
deposits, or charges not listed above.

B. Rebate

2. Beginning January 1 of the year following issuance of a certificate of occupancy, Developer shall be
entitled to a rebate of 100% of ad valorem taxes assessed by the City for improvements on the Property
which have been paid. Developer shall be entitled to the rebate for up to seven (7) years, or until a
cumulative total of $1,140,000.00 in ad valorem taxes have been rebated, whichever comes first. This
rebate is subject to annual appropriation for same by the City Council.



Provided that Developer is not in breach of this Agreement, and provided that taxes have been paid for
a given year, Developer can submit a request for rebate of that portion of the taxes attributable to
improvements. Such request must be in writing and must include a copy of the receipt from the Brazos
County Tax Office showing the amount of taxes paid.

C. Sculpture

The Developer is going to construct a sculpture garden that will be free to the public and will be a
cultural benefit to downtown Bryan. The City agrees to provide a grant of up to $50,000.00 for the
Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture
garden is being constructed, the Developer may select one or more artists to create one or more
sculptures for the outdoor garden. For each sculpture to be paid for, in whole or in part, with funds
being provided under this section, City Council approval is required. Before an artist is commissioned,
the City Council must be provided a design of the sculpture and a price to be paid, for review and
approval. Once a sculpture is approved, the Developer may engage the artist who will create the
sculpture, and provide an invoice upon completion. The City will pay the Developer within thirty (30)
days following a written request with an invoice from the artist attached, provided that the work does
not deviate materially from the design.

Any sculpture paid for in whole or in party out of the funds provided under this section must be
accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors
or assigns. In the event that the sculpture garden is ever closed to the public, the City is entitled to
claim the sculpture and install it in a park or other public location of the City’s choosing, or if removal
of the sculpture is impractical, the City is entitled to reimbursement from Developer, its successors or
assigns, for any money provided under this section.

D. Development Benchmarks

As a condition of this Agreement, Developer agrees that on January 1 of the year following the final
certificate of occupancy for the Property, the improvements on the Property shall value at least
$25,000,000.00 as determined by the Brazos Central Appraisal District. Additionally, the
improvements on the Property must continue to be appraised having at least $25,000,000.00 in value
throughout the term of this Agreement.

As a condition of this Agreement, Developer agrees that by January 31, 2019, Developer will have
applied for building permits for the development of the Property. Because the parties are in agreement
that financing is a necessary prerequisite for this project, the City agrees to allow this benchmark to
automatically extend for an additional period of ninety (90) days if financing has not been obtained.
This benchmark will automatically renew for subsequent ninety (90) day periods unless the City gives
thirty (30) days’ notice prior to the end of the preceding benchmark deadline of its intent to terminate
this Agreement.

Developer further agrees that it will have obtained a final certificate of occupancy for the development
of the Property within eighteen (18) months of obtaining the permits discussed in the preceding

paragraph.

As a condition of this Agreement, Developer agrees to comply with all City ordinances and applicable
state laws relating to the construction and maintenance of the Property. Failure to obtain a certificate
of occupancy due to non-compliance with this condition shall be deemed a breach of this Agreement.
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10.

11.

12.

13.

14.

15.

16.

E. Right of First Refusal

As a further condition of this Agreement, Developer agrees that in order to ensure the orderly,
successful development of the downtown area, the City has an interest in ensuring that the Property is
developed as anticipated by this Agreement. Therefore in the event that Developer elects to sell the
Property prior to obtaining building permits as discussed above, the Developer shall offer to Bryan
Commerce and Development, Inc. (“BCD”), a local government corporation of the City, a right of first
refusal. Within ten (10) days of receiving a bona fide offer for the purchase of the Property, Developer
shall provide written proof of same to the City. Such information will be provided to BCD and BCD
shall have sixty (60) days to execute an agreement to purchase the Property for the same price.

F. Term & Termination

The term of this Agreement shall be from the date of execution by all parties through the end of the
seventh (7%) full calendar year following issuance of a certificate of occupancy, unless terminated
sooner.

In the event that Developer breaches this Agreement, the City shall tender notice of such breach giving
Developer thirty (30) days to cure, if feasible, or establish that there is no breach. If Developer fails,
or is unable, to cure the breach, the City shall be entitled to payment of all the permit fees waived,
sculpture grants paid, and taxes rebated pursuant to this Agreement. Developer’s obligation to pay the
fees and taxes shall be due and payable immediately upon expiration of the thirty (30) cure period and
shall survive termination of this Agreement.

As a further condition of this Agreement, Developer agrees not to materially change the design of the
project from the design attached to this Agreement as Exhibit A.

G. Miscellaneous

Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government Code,
Developer agrees not to employ any person who is not lawfully admitted for permanent residence to the
United States or who is not authorized under law to be employed in the United States ("Undocumented
Worker”). During the term of this Agreement, Developer shall notify City of any complaint brought
against Developer alleging that Developer has employed Undocumented Workers. If Developer is
convicted of a violation under 8 U.S.C. Section 1324a(f), the total amount of economic development grants
it has received pursuant to this Agreement, together with interest at the rate of 5% per annum from the date
of each payment of an economic development grant, shall be repaid by Developer to the City not later
than the 120th day after the date the City notifies Developer of the violation. Developer shall not be
liable for a violation of Chapter 2264 by a subsidiary, affiliate, or franchisee, or by a person with whom
Developer contracts.

Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties to
it and their respective heirs, executors, administrators, legal representatives, successors, and permitted
assigns. Developer shall not assign this Agreement without the written approval of the City Council.
An assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the
section.

Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under
present or future laws effective while this Agreement is in effect, such provision shall be automatically
deleted from this Agreement and the legality, validity and enforceability of the remaining provisions
of this Agreement shall not be affected thereby, and in lieu of such deleted provision, there shall be



17.

18.

19.

20.

21.

22.

23.

24.

25.

added as part of this Agreement a provision that is legal, valid and enforceable and that is as similar as
possible in terms and substance as possible to the deleted provision.

Texas law to apply. This Agreement shall be construed under and in accordance with the laws of the
State of Texas and the obligations of the parties created hereunder are performable by the parties in the
City of Bryan, Texas. Venue for any litigation arising under this Agreement shall be in a court of
appropriate jurisdiction in Brazos County, Texas.

Sole Agreement. This Agreement constitutes the sole and only Agreement of the Parties hereto
respecting the subject matter covered by this Agreement, and supersedes any prior understandings or
written or oral agreements between the parties.

Amendments. No amendment, modification or alteration of the terms hereof shall be binding unless
the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties
hereto.

Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are cumulative
and the use of any one right or remedy by either party shall not preclude or waive its right to use any
and all other legal remedies. Said rights and remedies are provided in addition to any other rights the
parties may have by law, statute, ordinance or otherwise.

No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no way
constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any part
hereof, or the right of either party thereafter to enforce each and every provision hereof. No term of
this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and
signed by the party claimed to have waived. Furthermore, any consent to or waiver of a breach will
not constitute consent to or waiver of or excuse of any other different or subsequent breach.

Notices. Any notices required to be provided pursuant to this Agreement are deemed provided within
three (3) days after being sent via U.S. Certified Mail, Return Receipt Requested, or on the day of
transmission by facsimile, email, or when hand delivered to the address provided herein. CITY and
Developer hereby designate the following individuals to receive any notices required to be submitted
pursuant to the terms of this Agreement:

CITY DEVELOPER

City of Bryan, Texas BCS Modern Living, LLC
Attn: City Manager Attn: CEO

P.O. Box 1000 419 North Main Street, Ste. 120
Bryan, Texas 77805-1000 Bryan, Texas 77803

Incorporation of Recitals. The determinations recited and declared in the preambles to this Agreement
are hereby incorporated herein as part of this Agreement.

Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for all
purposes wherever reference is made to the same.

Headings. The paragraph headings contained in this Agreement are for convenience only and do not
enlarge or limit the scope or meaning of the paragraphs.



26. Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal
dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date

of this Agreement for all purposes.

27. Gender and Number. Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural and vice
versa, unless the context requires otherwise.

28. No Special Relationship Created. Nothing contained herein, nor any acts of the parties in connection
herewith, shall be deemed or construed by the parties hereto or by third parties as creating the
relationship of (a) principal and agent, (b) a partnership, or (c) a joint venture, as between the parties
hereto. No third party shall obtain any rights as a result of this Agreement.

Executed to be effective this&_ day of VM , 2018.

BCS Modérn Living, LLC

City of Bry#n, Texas

rew Nelson, Mayor Chris Lawrence, CEO

ATTEST

Stratta, City Secretary

APPROVED AS TO FORM

) P—

is K. Hampton, City Attorney
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STATE OF TEXAS §
COUNTY OF BRAZOS §

JORDAN CENTER
CHAPTER 380 AGREEMENT

This Chapter 380 Development Agreement (“Agreement”) is entered into on this [Z day of
DQ C. , 2015, by and between the City of Bryan, Texas (“City”) and BCS Modern Living, LLC

- (“Developer™) as a framework for the development and sale of the property described below.

WHEREAS, Developer is in the process of purchasing Lots 1-5, Block 265 and all of Block 264,
Bryan Original Townsite, as well as the closed portion of W. 21* St., in Bryan, Brazos County, Texas
(“Property”) which is more particularly described in Exhibit A; and

WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used
development to include ample parking, retail/office uses, multi-family residential uses, as well as public
spaces including an outdoor art gallery; and

WHEREAS, Developer has determined that it needs assistance from the City in order to make the
proposed plans feasible, and is willing to agree to meet specific development benchmarks in exchange for
such assistance; and

WHEREAS, the City has determined that this proposed development is in the best interests of the
City, and that any proposed incentives would be justified by the development of the Property as planned;
and

WHEREAS, City finds that it is in the best interests of the citizens of Bryan and the development
of the downtown Bryan area to enter into this Agreement to ensure the development of the Property; and

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:
A. Permit Fees

1. During the term of this Agreement, the City agrees to waive up to $75,000.00 in permit fees charged
for building, electrical, mechanical, or plumbing permits. This waiver shall not include any fees,
deposits, or charges not listed above.

B. Rebate

2. Beginning January 1 of the year following execution of this Agreement, Developer shall be entitled to
a rebate of 100% of ad valorem taxes paid for improvements on the Property. Developer shall be
entitled to the rebate for up to seven (7) years, or until a cumulative total of $1,140,000.00 in ad
valorem taxes have been rebated, whichever comes first. This rebate is subject to annual
appropriation for same by the City Council.

3. Provided that Developer is not in breach of this Agreement, and provided that taxes have been paid
for a given year, Developer can submit a request for rebate of that portion of the taxes attributable to
improvements. Such request must be in writing and must include a copy of the receipt from the
Brazos County Tax Office showing the amount of taxes paid.



10.

C. Sculpture

The Developer is going to construct a sculpture garden that will be free to the public and will be a
cultural benefit to downtown Bryan. The City agrees to provide a grant of up to $50,000.00 for the
Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture
garden is being constructed, the Developer may select one or more artists to create one or more
sculptures for the outdoor garden. For each sculpture to be paid for, in whole or in part, with funds
being provided under this section, City Council approval is required. Before an artist is
commissioned, the City Council must be provided a design of the sculpture and a price to be paid, for
review and approval. Once a sculpture is approved, the Developer may engage the artist who will
create the sculpture, and provide an invoice upon completion. The City will pay the Developer within
thirty (30) days following a written request with an invoice from the artist attached, provided that the
work does not deviate materially from the design.

Any sculpture paid for in whole or in party out of the funds provided under this section must be
accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors
or assigns. In the event that the sculpture garden is ever closed to the public, the City is entitled to
claim the sculpture and install it in a park or other public location of the City’s choosing, or if
removal of the sculpture is impractical, the City is entitled to reimbursement from Developer, its
successors or assigns, for any money provided under this section.

D. Development Benchmarks

As a condition of this Agreement, Developer agrees that on January 1 of the year following the final
certificate of occupancy for the Property, the improvements on the Property shall value at least
$25,000,000.00 as determined by the Brazos Central Appraisal District.  Additionally, the
improvements on the Property must continue to be appraised having at least $25,000,000.00 in value
throughout the term of this Agreement.

As a condition of this Agreement, Developer agrees that within one (1) calendar year of the execution
of this Agreement, Developer will have applied for building permits for the development of the
Property. Developer further agrees that it will have obtained a final certificate of occupancy for the
development of the Property within thirty (30) months of the execution of this Agreement.

As a condition of this Agreement, Developer agrees to comply with all City ordinances and
applicable state laws relating to the construction and maintenance of the Property. Failure to obtain a
certificate of occupancy due to non-compliance with this condition shall be deemed a breach of this
Agreement.

E. Term & Termination

The term of this Agreement shall be from the date of execution by all parties through the end of the
seventh (7) full calendar year following execution by all parties, unless terminated sooner.

In the event that Developer breaches this Agreement, the City shall tender notice of such breach
giving Developer thirty (30) days to cure, if feasible, or establish that there is no breach. If Developer
fails, or is unable, to cure the breach, the City shall be entitled to payment of all the permit fees
waived, sculpture grants paid, and taxes rebated pursuant to this Agreement. Developer’s obligation
to pay the fees and taxes shall be due and payable immediately upon expiration of the thirty (30) cure
period and shall survive termination of this Agreement.
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F. Miscellaneous

Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government
Code, Developer agrees not to employ any person who is not lawfully admitted for permanent residence
to the United States or who is not authorized under law to be employed in the United States
("Undocumented Worker”). During the term of this Agreement, Developer shall notify City of any
complaint brought against Developer alleging that Developer has employed Undocumented Workers. If
Developer is convicted of a violation under 8 U.S.C. Section 1324a(f), the total amount of economic
development grants it has received pursuant to this Agreement, together with interest at the rate of 5% per
annum from the date of each payment of an economic development grant, shall be repaid by Developer
to the City not later than the 120th day after the date the City notifies Developer of the violation.
Developer shall not be liable for a violation of Chapter 2264 by a subsidiary, affiliate, or franchisee, or
by a person with whom Developer contracts.

Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties to
it and their respective heirs, executors, administrators, legal representatives, successors, and permitted
assigns. Developer shall not assign this Agreement without the written approval of the City Council.
An assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the
section.

Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under
present or future laws effective while this Agreement is in effect, such provision shall be
automatically deleted from this Agreement and the legality, validity and enforceability of the
remaining provisions of this Agreement shall not be affected thereby, and in lieu of such deleted
provision, there shall be added as part of this Agreement a provision that is legal, valid and
enforceable and that is as similar as possible in terms and substance as possible to the deleted
provision.

Texas law to apply. This Agreement shall be construed under and in accordance with the laws of the
State of Texas and the obligations of the parties created hereunder are performable by the parties in
the City of Bryan, Texas. Venue for any litigation arising under this Agreement shall be in a court of
appropriate jurisdiction in Brazos County, Texas.

Sole Agreement. This Agreement constitutes the sole and only Agreement of the Parties hereto
respecting the subject matter covered by this Agreement, and supersedes any prior understandings or
written or oral agreements between the parties.

Amendments. No amendment, modification or alteration of the terms hereof shall be binding unless
the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties
hereto.

Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are
cumulative and the use of any one right or remedy by either party shall not preclude or waive its right
to use any and all other legal remedies. Said rights and remedies are provided in addition to any other
rights the parties may have by law, statute, ordinance or otherwise.

No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no
way constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any
part hereof, or the right of either party thereafter to enforce each and every provision hereof. No term
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20.

21.

22.

23.

24.

25.

of this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and
signed by the party claimed to have waived. Furthermore, any consent to or waiver of a breach will
not constitute consent to or waiver of or excuse of any other different or subsequent breach.

Notices. Any notices required to be provided pursuant to this Agreement are deemed provided within
three (3) days after being sent via U.S. Certified Mail, Return Receipt Requested, or on the day of
transmission by facsimile, email, or when hand delivered to the address provided herein. CITY and
Developer hereby designate the following individuals to receive any notices required to be submitted
pursuant to the terms of this Agreement:

CITY DEVELOPER

City of Bryan, Texas BCS Modern Living, LLC
Attn: City Manager Attn: CEO

P.O. Box 1000 419 North Main Street, Ste. 120
Bryan, Texas 77805-1000 Bryan, Texas 77803

Incorporation of Recitals. The determinations recited and declared in the preambles to this Agreement
are hereby incorporated herein as part of this Agreement.

Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for all
purposes wherever reference is made to the same.

Headings. The paragraph headings contained in this Agreement are for convenience only and do not
enlarge or limit the scope or meaning of the paragraphs.

Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal
dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date
of this Agreement for all purposes.

Gender and Number. Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural and
vice versa, unless the context requires otherwise. .

No Special Relationship Created. Nothing contained herein, nor any acts of the parties in connection
herewith, shall be deemed or construed by the parties hereto or by third parties as creating the
relationship of (a) principal and agent, (b) a partnership, or (c) a joint venture, as between the parties
hereto. No third party shall obtain any rights as a result of this Agreement.

[signatures to follow]
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Executed to be effective this _{ day of b@ Cemlaev , 2015.

City of Byyan fT'exas BCS Mgdern Living, L1.C

Yo
Jaso P! Bienski, Mayor Chris Mce, ZTEOV
ATTEST

M ey SEtrati~_

Mary Lynne Stratta, City Secretary

APPROVED AS TO FORM

X —

Janis K. Hampton, City Attorney
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	STATE OF TEXAS 
	COUNTY OF BRAZOS 
	SECOND AMENDED AND RESTATED 
	BCS MODERN LIVING, LLC 
	CHAPTER 380 AGREEMENT 
	This Second Amended and Restated Chapter 380 Development Agreement (" Agreement") is 
	entered into on theist' day of (Vc k 2019, and amends the Jordan Center Chapter 380 Agreement which 
	was entered into on ofDecember, 2015, and between the of Bryan, Texas (" and 
	18th 
	day 
	by 
	City 
	City") 

	Living, and which was amended March 27, 2018, by that First Amended BCS Modern Living, LLC Chapter 380 Agreement. 
	BCS Modern 
	LLC(" Developer") 

	WHEREAS, Developer purchased Lots 1-5, Block 265 and all of Block 264, Bryan Original 
	Townsite, as well as the closed portion of W. St., in Bryan, Brazos Texas(" which
	21st 

	County, Property") are more particularly described as Block 264-R on the Replat of the Bryan Old Townsite, filed in Volume 13212, Page 50, of the Official Property Records of Brazos County, Texas; and 
	WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used development to include ample parking, retail/office uses, multi-family residential uses, as well as public spaces including an outdoor art gallery but Developer has determined that it needs assistance from the City in order to make the proposed plans feasible, and is willing to agree to meet specific development 
	benchmarks in exchange for such assistance; and 
	WHEREAS, the City has determined that this proposed development is in the best interests of the City, that any proposed incentives would be justified by the development of the Property as planned, and finds that it is in the best interests of the citizens of Bryan and the development of the downtown Bryan area to provide the requested assistance to ensure the development of the Property; and 
	WHEREAS, the City and Developer previously entered into an agreement titled Jordan Center 
	Chapter 380 Agreement on December 18, 2015, and as amended March 27, 2018; and 
	WHEREAS, as a result of circumstances beyond the Developer' s control, financing for the project has been delayed, resulting in the need to extend the deadlines as set forth in the Agreement; and 
	NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 
	A. Scope 
	1. This Agreement covers Phase 1 of the project. Phase 1 shall be a high end multi story mixed used development to include ample parking, retail/ office uses and multi-family residential uses which shall be a 
	minimum 5 stories tall from street level. The site for Phase 1 is depicted in the conceptual site plan attached hereto as Exhibit" A" and incorporated herein for all purposes. The parties agree that any subsequent phase of the project will be controlled by future amendment to this Agreement or new agreements, as the case may be, and that no right or obligation of either party under versions of the agreement previous to this 
	Second Amendment shall survive. 
	B. Development and Permit Fees 
	2. During the term ofthis Agreement, the City agrees to waive up to$ in development and permit fees charged for building, electrical, mechanical, plumbing or other development related fees and permits. 
	30,000.00 

	C. Rebate 
	3. Developer shall not be entitled to any rebate of ad valorem taxes for the Property from City, and City shall have no obligation to rebate to Developer any such ad valorem taxes. 
	D. Sculpture 
	4. The Developer is going to construct a sculpture garden that will be free to the public and will be a 
	cultural benefit to downtown Bryan. The agrees to provide a grant to $ 50, 000. 00 for the
	City up Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture garden 
	of 

	is being constructed, the Developer may select one or more artists to create one or more sculptures for the outdoor garden. For each sculpture to be paid for, in whole or in part, with funds being provided under this section, City Before an artist is commissioned, the City Council must be 
	Council 
	approval 
	is required. 

	provided a design of the sculpture and a price to be paid, for review and approval. Once a sculpture is 
	approved, the Developer may engage the artist who will create the sculpture, and provide an invoice upon completion. The City will pay the Developer within thirty ( 30) days following a written request with an invoice from the artist attached, provided that the work does not deviate materially from the design. 
	5. Any sculpture paid for in whole or in party out of the funds provided under this section must be accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors or assigns. In the event that the sculpture garden is ever closed to the public, the City is entitled to claim the sculpture and install it in a park or other public location of the City' s choosing, or if removal of the sculpture is impractical, the City is entitled to reimbursement from Developer, its su
	E. Parking 
	6. City will build a public off-street parking lot on the east side of the Property, parallel to the railroad 
	tracks, as depicted on Exhibit " A" and labeled " New COB," subject to the
	substantially Parking By expenditure maximum stated below. Developer shall grant an easement, in substance and form approved 
	by the City Attorney, to City for the parking lot. 
	City will build additional head-in on-street parking spaces along the north side of E. 22nd Street, substantially as depicted on Exhibit" A" and labeled" New Parking By COB." 
	8. s total obligation to design and construct the lot and spaces described in # 6 above 
	City' 
	parking 

	shall not exceed One Hundred Thousand 100, 000). City Public Works and Engineering staff will coordinate with Developer' s design professionals on how the parking lot and spaces will integrate with the development of Developer' s project. Developer shall ensure its design and construction professionals will 
	Dollars($ 

	furnish City Public Works and Engineering staff site grading plans and will coordinate with them in all 
	aspects of the design and construction of the parking lot and spaces. 
	F. Development Benchmarks 
	9. As a condition of this Agreement, Developer agrees that on January 1 of the year following the final certificate of occupancy for the Property, the improvements on the Property shall value at least 
	7, 000, 000. 00 as determined by the Brazos Central Appraisal District. Additionally, the improvements on the Property must continue to be appraised having at least$ 7, 000, 000. 00 in value throughout the term 
	of this Agreement. 
	10. 
	10. 
	10. 
	As a condition of this Agreement, Developer agrees that by March 31, 2020, Developer will have applied for building permits for the development of the Property. Because the parties are in agreement that financing is a necessary prerequisite for this project, the City agrees to allow this benchmark to automatically extend for an additional period of ninety ( 90) days if financing has not been obtained. This benchmark will automatically renew for subsequent ninety( 90) day periods unless the City gives thirty

	11. 
	11. 
	Developer further agrees that it will have obtained a final certificate of occupancy for the development of the Property within eighteen( 18) months of obtaining the permits discussed in the preceding paragraph. 

	12. 
	12. 
	12. 
	As a condition of this Agreement, Developer agrees to comply with all City ordinances and applicable state laws relating to the construction and maintenance of the Property. Failure to obtain a certificate of occupancy due to non-compliance with this condition shall be deemed a breach of this Agreement. 

	G. Right of First Refusal 

	13. 
	13. 
	As a further condition of this Agreement, Developer agrees that in order to ensure the orderly, successful development of the downtown area, the City has an interest in ensuring that the Property is developed as anticipated by this Agreement. Therefore in the event that Developer elects to sell the Property prior to obtaining building permits as discussed above, the Developer shall offer to Bryan Commerce and 


	Development, Inc. (" BCD"), 
	a local government corporation of the City, a right of first refusal. Within ten 
	10) days of receiving a bona fide offer for the purchase of the Property, Developer shall provide written proof of same to the City. Such information will be provided to BCD and BCD shall have sixty( 60) days to execute an agreement to purchase the Property for the same price. 
	H. Term & Termination 
	14. The term of this Agreement shall be three years from the date of execution by all parties, unless 
	terminated sooner. 
	15. 
	15. 
	15. 
	In the event that Developer breaches this Agreement, the City shall tender notice of such breach giving Developer thirty( 30) days to cure, if feasible, or establish that there is no breach. If Developer fails, or is unable, to cure the breach, the City shall be entitled to payment of all the permit fees waived, sculpture grants paid, and amounts expended for design and construction of parking spaces pursuant to this Agreement. Developer' s obligation to pay the fees and other amounts shall be due and payab

	16. 
	16. 
	16. 
	As a further condition of this Agreement, Developer agrees not to materially change the design of the project from the design attached to this Agreement as Exhibit" B." 

	I. Miscellaneous 

	17. 
	17. 
	Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government 


	Code, Developer agrees not to employ any person who is not lawfully admitted for permanent residence to the 
	United States or who is not authorized under law to be employed in the United States (" Undocumented 
	Worker"). 
	During the term of this Agreement, Developer shall notify City of any complaint brought against Developer alleging that Developer has employed Undocumented Workers. If Developer is convicted of a violation under 8 U.S.C. Section 1324a(f),the total amount ofeconomic development grants it has received pursuant to this Agreement, together with interest at the rate of 5% per annum from the date ofeach payment of 
	an economic development grant, shall be repaid by Developer to the City not later than the 120th day after 
	the date the City notifies Developer of the violation. Developer shall not be liable for a violation of Chapter 
	2264 by a subsidiary, affiliate, or franchisee, or by a person with whom Developer contracts. 
	18. Basic Safeguarding of Contractor Information Systems. 
	A. The Contractor shall apply basic safeguarding requirements and procedures to protect the Contractor' s information systems whenever the information systems store, process or transmit any 
	information, not intended for public release, which is provided or generated for the This
	by City. requirement does not include information provided by the City to the public or simple transactional information, such as that necessary to process payments. These requirements and procedures shall include, at a minimum, the security control requirements " reflective of actions a prudent business person would employ" which are outlined in the Federal Acquisition Regulations FAR 52. 204-21( b) and codified in the 
	of Federal Regulations at 48 C. F. R. § 52. 204-21( b)( 2016). 
	Code 

	B. Contactor shall include the substance of this clause in subcontracts under this contract ( including subcontracts for the acquisition of commercial items other than commercially available off-the-shelf items) in which the subcontractor may have City contract information residing in or transiting through its 
	information system. 
	19. Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties to it and their respective heirs, executors, administrators, legal representatives, successors, and permitted 
	assigns. Developer shall not assign this Agreement without the written approval of the City Council. An assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the section. 
	20. Severability. IfanyprovisionofthisAgreementisheldtobeillegal,invalidorunenforceableunder present or future laws effective while this Agreement is in effect, such provision shall be automatically deleted from this Agreement and the legality, validity and enforceability of the remaining provisions of this Agreement shall not be affected thereby, and in lieu of such deleted provision, there shall be added as part 
	of this Agreement a provision that is legal, valid and enforceable and that is as similar as possible in terms and substance as possible to the deleted provision. 
	21. Texas law to This Agreement shall be construed under and in accordance with the laws of
	apply. the State of Texas and the obligations of the parties created hereunder are performable by the parties in the City Venue for any litigation arising under this Agreement shall be in a court of appropriate jurisdiction in Brazos County, Texas. 
	of Bryan, Texas. 

	22. Sole Agreement. This Agreement constitutes the sole and only Agreement of the Parties hereto respecting the subject matter covered by this Agreement, and supersedes any prior understandings or written 
	or oral agreements between the parties. 
	23. Amendments. No amendment, modification or alteration of the terms hereof shall be binding unless the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties 
	hereto. 
	24. Rights and Remedies Cumulative. 
	The rights and remedies provided by this Agreement are cumulative and the use of any one right or remedy by either party shall not preclude or waive its right to use any and all other legal remedies. Said rights and remedies are provided in addition to any other rights the parties may have by law, statute, ordinance or otherwise. 
	25. 
	25. 
	25. 
	No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no way constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any part hereof, or the right of either party thereafter to enforce each and every provision hereof. No term of this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and signed by the party claimed to have waived. Furthermore, any consent to or waiver of a breach will not con

	26. 
	26. 
	Notices. Any notices required to be provided pursuant to this Agreement are deemed provided within three ( 3) days after being sent via U. S. Certified Mail, Return Receipt Requested, or on the day of 


	transmission facsimile, email, or when hand delivered to the address provided herein. CITY and 
	by 

	Developer hereby designate the following individuals to receive any notices required to be submitted pursuant to the terms of this Agreement: 
	CITY DEVELOPER 
	City of BCS Modern Living, LLC Attn: Manager Attn: CEO 
	Bryan, Texas 
	City 

	P. O. Box 1000 419 North Main Street, Ste. 120 
	Bryan, Texas 77805-1000 Bryan, Texas 77803 
	27. Incorporation of Recitals. The determinations recited and declared in the preambles to this 
	Agreement are hereby incorporated herein as part of this Agreement. 
	28. 
	28. 
	28. 
	Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for all purposes wherever reference is made to the same. 

	29. 
	29. 
	Headings. The paragraph headings contained in this Agreement are for convenience only and do not enlarge or limit the scope or meaning of the paragraphs. 

	30. 
	30. 
	Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date of this 


	Agreement for all purposes. 
	31. Gender and Number. Words of any gender used in this Agreement shall be held and construed to include any other gender, and words in the singular number shall be held to include the plural and vice 
	versa, unless the context requires otherwise. 
	32. No Special Relationship Created. Nothing contained herein, nor any acts of the parties in connection herewith, shall be deemed or construed by the parties hereto or by third parties as creating the relationship of( a) principal and agent,( b) a partnership, or( c) ajoint venture, as between the parties hereto. No third party shall obtain any rights as a result of this Agreement. 
	signatures to follow] 
	signatures to follow] Executed to be effective City Tex.of Bry. ', 
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	signatures to follow] Executed to be effective City Tex.of Bry. ', 
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	sLawrence, CEO 

	Mary Lynne Str tta, City Secretary APPROVED AS TO FORM 
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	nis 
	nis 
	K. Hampton, 
	City Attorney 
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	STATE OF TEXAS 
	COUNTY OF BRAZOS 
	FIRST AMENDED 
	BCS MODERN LIVING, LLC 
	CHAPTER 380 AGREEMENT 
	Thisfirst Amended Chapter 380 Development Agreement (" Agreement") is entered into on the 
	day of L 2018, and amends the Jordan Center Chapter 380 Agreement which was entered into 
	on o ecember, 2015, and between the of Bryan, Texas(" LLC(" Developer"). 
	18th 
	day 
	by 
	City 
	City") 
	and BCS Modern Living, 

	WHEREAS, Developer purchased Lots 1-5, Block 265 and all of Block 264, Bryan Original Townsite, as well as the closed portion of W. St., in Bryan, Brazos Texas(" which 
	21St 
	County, 
	Property") 

	are more particularly described as Block 264-R on the Replat of the Bryan Old Townsite, filed in Volume 13212, Page 50, of the Official Property Records of Brazos County, Texas; and 
	WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used development to include ample parking, retail/ office uses, multi-family residential uses, as well as public spaces including an outdoor art gallery but Developer has determined that it needs assistance from the City in order to make the proposed plans feasible, and is willing to agree to meet specific development 
	benchmarks in exchange for such assistance; and 
	WHEREAS, the City has determined that this proposed development is in the best interests of the City, that any proposed incentives would be justified by the development of the Property as planned, and finds that it is in the best interests of the citizens of Bryan and the development of the downtown Bryan area to provide the requested assistance to ensure the development of the Property; and 
	WHEREAS, the City and Developer previously entered into an agreement titled Jordan Center Chapter 380 Agreement on December 18, 2015, and due to a change in the name of the project, the parties desire to rename the agreement for the Developer; and 
	WHEREAS, as a result of circumstances beyond the Developer' s control, financing for the project has been delayed, resulting in the need to extend the deadlines as set forth in the Agreement; and 
	NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 
	A. Permit Fees 
	1. During the term of this Agreement, the City agrees to waive up to $ 75, 000. 00 in permit fees charged 
	for building, plumbing This waiver shall not include any fees, deposits, or charges not listed above. 
	electrical, mechanical, or 
	permits. 

	B. Rebate 
	2. Beginning January 1 of the year following issuance of a certificate of occupancy, Developer shall be entitled to a rebate 100% of ad valorem taxes assessed by the City for improvements on the Property which have paid. Developer shall be entitled to the rebate for up to seven ( 7) years, or until a 
	of 
	been 

	cumulative total of$ 1, 140, 000. 00 in ad valorem taxes have been rebated, whichever comes first. This rebate is subject to annual appropriation for same by the City Council. 
	3. Provided that Developer is not in breach of this Agreement, and provided that taxes have been paid for 
	a given year, Developer can submit a request for rebate of that portion of the taxes attributable to improvements. Such request must be in writing and must include a copy ofthe receipt from the Brazos County Tax Office showing the amount of taxes paid. 
	C. Sculpture 
	4. The Developer is going to construct a sculpture garden that will be free to the public and will be a 
	cultural benefit to downtown Bryan. 
	The City agrees to provide a grant of up to $ 50, 000. 00 for the Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture 
	garden is being constructed, the Developer may select one or more artists to create one or more 
	sculptures for the outdoor garden. For each sculpture to be paid for, in whole or in part, with funds 
	being provided under this section, City Council approval is required. Before an artist is commissioned, the City Council must be provided a design of the sculpture and a price to be paid, for review and 
	approval. 
	Once a sculpture is approved, the Developer may engage the artist who will create the sculpture, and provide an invoice upon completion. The City will pay the Developer within thirty( 30) days following a written request with an invoice from the artist attached, provided that the work does not deviate materially from the design. 
	5. Any sculpture paid for in whole or in party out of the funds provided under this section must be accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors 
	or assigns. 
	In the event that the sculpture garden is ever closed to the public, the City is entitled to claim the sculpture and install it in a park or other public location of the City' s choosing, or if removal of the sculpture is impractical, the City is entitled to reimbursement from Developer, its successors or assigns, for any money provided under this section. 
	D. Development Benchmarks 
	6. As a condition of this Agreement, Developer agrees that on January 1 of the year following the final certificate of occupancy for the Property, the improvements on the Property shall value at least 
	25, 000, 000. 00 as determined the Brazos Central Appraisal District. the
	by 

	Additionally, improvements on the Property must continue to be appraised having at least $in value 
	25,000,000.00 

	throughout the term of this Agreement. 
	7. As a condition of this Agreement, Developer agrees that by January 31, 2019, Developer will have applied for building permits for the development of the Property. Because the parties are in agreement that financing is a necessary prerequisite for this project, the City agrees to allow this benchmark to automatically extend for an additional period of ninety ( 90) days if financing has not been obtained. This benchmark will automatically renew for subsequent ninety( 90) day periods unless the City gives t
	this Agreement. 
	8. Developer further agrees that it will have obtained a final certificate of occupancy for the development of the Property within eighteen ( 18) months of obtaining the permits discussed in the preceding 
	paragraph. 
	9. As a condition of this Agreement, Developer agrees to comply with all City ordinances and applicable state laws relating to the construction and maintenance of the Property. Failure to obtain a certificate 
	due to non-compliance with this condition shall be deemed a breach of this Agreement.
	occupancy 
	of 

	E. Right of First Refusal 
	10. As a further condition of this Agreement, Developer agrees that in order to ensure the orderly, successful development of the downtown area, the City has an interest in ensuring that the Property is developed as anticipated by this Agreement. Therefore in the event that Developer elects to sell the Property prior to obtaining building permits as discussed above, the Developer shall offer to Bryan 
	BCD"),
	Commerce and a local government corporation ofthe City, a right of first refusal. Within ten( 10) days of receiving a bona fide offer for the purchase of the Property, Developer shall provide written proof of same to the City. Such information will be provided to BCD and BCD shall have sixty( 60) days to execute an agreement to purchase the Property for the same price. 
	Development, Inc.(" 

	F. Term& Termination 
	11. The term of this Agreement shall be from the date of execution by all parties through the end of the seventh ( 7th) full calendar year following issuance of a certificate of occupancy, unless terminated 
	sooner. 
	12. In the event that Developer breaches this Agreement, the City shall tender notice of such breach giving Developer thirty( 30) days to cure, if feasible, or establish that there is no breach. If Developer fails, or is unable, to cure the breach, the City shall be entitled to payment of all the permit fees waived, sculpture grants paid, and taxes rebated pursuant to this Agreement. Developer' s obligation to pay the fees and taxes shall be due and payable immediately upon expiration of the thirty( 30) cur
	shall survive termination ofthis Agreement. 
	13. As a further condition of this Agreement, Developer agrees not to materially change the design of the project from the design attached to this Agreement as Exhibit A. 
	G. Miscellaneous 
	14. Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government Code, Developer agrees not to employ any person who is not lawfully admitted for permanent residence to the 
	United States or who is not authorized under law to be employed in the United States (" Undocumented 
	During the term of this Agreement, Developer shall notify City of any complaint brought against Developer alleging that Developer has employed Undocumented Workers. If Developer is convicted of a violation under 8 U. S. C. Section 1324a( f),the total amount of economic development grants it has received pursuant to this Agreement, together with interest at the rate of 5% per annum from the date 
	Worker"). 

	of each payment of an economic development grant, shall be repaid by Developer to the City not later 
	than the 120th after the date the notifies Developer of the violation. Developer shall not be 
	day 
	City 

	liable for a violation of Chapter 2264 by a subsidiary, affiliate, or franchisee, or by a person with whom 
	Developer contracts. 
	15. Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties to it and their respective heirs, executors, administrators, legal representatives, successors, and permitted 
	assigns. Developer shall not assign this Agreement without the written approval of the City Council. An assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the 
	section. 
	16. Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under 
	present or future laws effective while this Agreement is in effect, such provision shall be automatically deleted from this Agreement and the legality, validity and enforceability of the remaining provisions 
	of this Agreement shall not be affected and in lieu of such deleted provision, there shall be
	thereby, 
	thereby, 
	added as part of this Agreement a provision that is legal, valid and enforceable and that is as similar as 

	possible in terms and substance as possible to the deleted provision. 
	17. Texas law to This Agreement shall be construed under and in accordance with the laws of the
	apply. 
	State of Texas and the obligations of the parties created hereunder are performable by the parties in the City Venue for any litigation arising under this Agreement shall be in a court of appropriate jurisdiction in Brazos County, Texas. 
	of Bryan, 
	Texas. 

	18. 
	18. 
	18. 
	18. 
	Sole Agreement. 
	This Agreement constitutes the sole and only Agreement of the Parties hereto 


	respecting the subject matter covered by this Agreement, and supersedes any prior understandings or written or oral agreements between the parties. 

	19. 
	19. 
	Amendments. No amendment, modification or alteration of the terms hereof shall be binding unless the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties 


	hereto. 
	20. 
	20. 
	20. 
	Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are cumulative and the use of any one right or remedy by either party shall not preclude or waive its right to use any and all other legal remedies. Said rights and remedies are provided in addition to any other rights the parties may have by law, statute, ordinance or otherwise. 

	21. 
	21. 
	No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no way constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any part hereof, or the right of either party thereafter to enforce each and every provision hereof. No term of this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and signed by the party claimed to have waived. Furthermore, any consent to or waiver of a breach will not con

	22. 
	22. 
	Notices. Any notices required to be provided pursuant to this Agreement are deemed provided within three ( 3) days after being sent via U. S. Certified Mail, Return Receipt Requested, or on the day of transmission by facsimile, email, or when hand delivered to the address provided herein. CITY and Developer hereby designate the following individuals to receive any notices required to be submitted 


	pursuant to the terms of this Agreement: 
	CITY 
	CITY 
	CITY 
	DEVELOPER 

	City of Bryan, Texas 
	City of Bryan, Texas 
	BCS Modern Living, LLC 

	Attn: 
	Attn: 
	City Manager 
	Attn: CEO 

	P. O. Box 1000 
	P. O. Box 1000 
	419 North Main Street, 
	Ste. 
	120 

	Bryan, Texas 
	Bryan, Texas 
	77805-1000 
	Bryan, Texas 
	77803 


	23. 
	23. 
	23. 
	Incorporation of Recitals. The determinations recited and declared in the preambles to this Agreement are hereby incorporated herein as part of this Agreement. 

	24. 
	24. 
	Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for all purposes wherever reference is made to the same. 

	25. 
	25. 
	Headings. The paragraph headings contained in this Agreement are for convenience only and do not 


	enlarge or limit the scope of the paragraphs.
	meaning 
	or 

	26. 
	26. 
	26. 
	26. 
	Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal 

	dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date of this Agreement for all purposes. 

	27. 
	27. 
	Gender and Number. Words of any gender used in this Agreement shall be held and construed to include any other gender, and words in the singular number shall be held to include the plural and vice 


	versa, unless the context requires otherwise. 
	28. No Special Relationship Created. Nothing contained herein, nor any acts of the parties in connection herewith, shall be deemed or construed by the parties hereto or by third parties as creating the relationship of( a) principal and agent, ( b) a partnership, or( c) a joint venture, as between the parties hereto. No third party shall obtain any rights as a result ofthis Agreement. 
	Executed to be effective this-{ of 2018. 
	day 

	1,
	Bry odern Living, LLC 
	City 
	of 
	Texas 
	BCS 

	mew Nelson, Mayor Chris Lawrence, EO 
	ATTEST 
	t — 'Mary Stratta, City Secretary 
	r° 
	L 

	411.0 
	1 
	4 

	-
	APPROVED AS TO FORM 
	GL 
	s 
	K. Hampton, City Attorneyy 
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	STATE OF TEXAS 
	COUNTY OF BRAZOS 
	JORDAN CENTER CHAPTER 380 AGREEMENT 
	This Chapter 380 Development Agreement (" Agreement") by City City") and BCS Modern Living, LLC
	is entered into on this JP day of 

	lD4 C.. , 2015, and between the of Bryan, Texas (" 
	Developer") 
	as a framework for the development and sale of the property described below. 
	WHEREAS, Developer is in the process of purchasing Lots 1-5, Block 265 and all of Block 264, Bryan Original Townsite, as well as the closed portion of W. 21' 
	St., in Bryan, Brazos County, Texas 

	Property") which is more particularly described in Exhibit A; and 
	WHEREAS, Developer has plans to develop the Property into a high end multi story mixed used development to include ample parking, retail/ office uses, multi-family residential uses, as well as public spaces including an outdoor art gallery; and 
	WHEREAS, Developer has determined that it needs assistance from the City in order to make the proposed plans feasible, and is willing to agree to meet specific development benchmarks in exchange for 
	such assistance; and 
	WHEREAS, the City has determined that this proposed development is in the best interests of the City, and that any proposed incentives would be justified by the development of the Property as planned; 
	and 
	WHEREAS, City finds that it is in the best interests of the citizens of Bryan and the development of the downtown Bryan area to enter into this Agreement to ensure the development of the Property; and 
	NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 
	A. Permit Fees 
	1. During the term of this Agreement, the City agrees to waive up to $ 75, 000. 00 in permit fees charged 
	for building, electrical, plumbing This waiver shall not include any fees, deposits, or charges not listed above. 
	mechanical, 
	or 
	permits. 

	B. Rebate 
	2. Beginning January 1 of the year following execution of this Agreement, Developer shall be entitled to 
	a rebate of 100% of ad valorem taxes paid for improvements on the Property. Developer shall be 
	entitled to the rebate for up to seven ( 7) years, or until a cumulative total of $1, 140, 000. 00 in ad 
	valorem taxes have been rebated, whichever comes first. This rebate is subject to annual 
	appropriation for same by the City Council. 
	3. Provided that Developer is not in breach of this Agreement, and provided that taxes have been paid for a given year, Developer can submit a request for rebate of that portion of the taxes attributable to improvements. Such request must be in writing and must include a copy of the receipt from the 
	Brazos Tax Office the amount of taxes paid. 
	County 
	showing 

	C. Sculpture 
	4. The Developer is going to construct a sculpture garden that will be free to the public and will be a cultural benefit to downtown Bryan. The City agrees to provide a grant of up to $ 50, 000. 00 for the Developer to commission a sculpture to be placed in that garden. At or around the time the sculpture 
	garden is being constructed, the Developer may select one or more artists to create one or more sculptures for the outdoor garden. For each sculpture to be paid for, in whole or in part, with funds being provided under this section, City Council approval is required. Before an artist is 
	commissioned, the City Council must be provided a design of the sculpture and a price to be paid, for review and Once a sculpture is approved, the Developer may engage the artist who will create the sculpture, and provide an invoice upon completion. The City will pay the Developer within thirty ( 30) days following a written request with an invoice from the artist attached, provided that the work does not deviate materially from the design. 
	approval. 

	5. Any sculpture paid for in whole or in party out of the funds provided under this section must be accessible to the public, subject to reasonable restrictions imposed by the Developer, or its successors assigns. In the event that the sculpture garden is ever closed to the public, the City is entitled to claim the sculpture and install it in a park or other public location of the City' s choosing, or if removal of the sculpture is impractical, the City is entitled to reimbursement from Developer, its succe
	or 

	D. Development Benchmarks 
	6. As a condition of this Agreement, Developer agrees that on January 1 of the year following the final 
	certificate of occupancy for the Property, the improvements on the Property shall value at least 25, as determined the Brazos Central Appraisal District. the 
	000,000.00 
	by 
	Additionally, 

	improvements on the Property must continue to be appraised having at least $ 25, 000, 000. 00 in value throughout the term of this Agreement. 
	7. As a condition of this Agreement, Developer agrees that within one( 1) calendar year of the execution of this Agreement, Developer will have applied for building permits for the development of the 
	Property. Developer further agrees that it will have obtained a final certificate of occupancy for the development of the Property within thirty ( 30) months of the execution of this Agreement. 
	8. As a condition of this Agreement, Developer agrees to comply with all City ordinances and applicable state laws relating to the construction and maintenance of the Property. Failure to obtain a certificate of occupancy due to non-compliance with this condition shall be deemed a breach of this 
	Agreement. 
	E. Term & Termination 
	9. 
	9. 
	9. 
	The term of this Agreement shall be from the date of execution by all parties through the end of the seventh( 711h) full calendar year following execution by all parties, unless terminated sooner. 

	10. 
	10. 
	In the event that Developer breaches this Agreement, the City shall tender notice of such breach giving Developer thirty( 30) days to cure, if feasible, or establish that there is no breach. If Developer 


	fails, or is unable, to cure the breach, the City shall be entitled to payment of all the permit fees waived, sculpture grants paid, and taxes rebated pursuant to this Agreement. Developer' s obligation 
	to pay the fees and taxes shall be due and payable immediately upon expiration of the thirty ( 30) cure 
	period and shall survive termination of this Agreement. 
	F. Miscellaneous 
	11. Texas Government Code Chapter 2264. In accordance with Chapter 2264 of the Texas Government 
	Code, Developer agrees not to employ any person who is not lawfully admitted for permanent residence to the United States or who is not authorized under law to be employed in the United States 
	Undocumented Worker"). 
	During the term of this Agreement, Developer shall notify City of any complaint brought against Developer alleging that Developer has employed Undocumented Workers. If Developer is convicted of a violation under 8 U. S. C. Section 1324a( f),the total amount of economic 
	development grants it has received pursuant to this Agreement, together with interest at the rate of 5% per 
	annum from the date of each payment of an economic development grant, shall be repaid by Developer to the City not later than the 120th day after the date the City notifies Developer of the violation. Developer shall not be liable for a violation of Chapter 2264 by a subsidiary, affiliate, or franchisee, or by a person with whom Developer contracts. 
	12. Successors and Assigns. This Agreement shall be binding on and inure to the benefit of the parties to it and their respective heirs, executors, administrators, legal representatives, successors, and permitted 
	assigns. Developer shall not assign this Agreement without the written approval of the City Council. An assignment to a subsidiary or affiliate company of Developer shall not be prohibited under the 
	section. 
	13. Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws effective while this Agreement is in effect, such provision shall be 
	automatically deleted from this Agreement and the legality, validity and enforceability of the remaining provisions of this Agreement shall not be affected thereby, and in lieu of such deleted provision, there shall be added as part of this Agreement a provision that is legal, valid and enforceable and that is as similar as possible in terms and substance as possible to the deleted 
	provision. 
	14. Texas law This Agreement shall be construed under and in accordance with the laws of the
	apply. 
	to 

	State of Texas and the obligations of the parties created hereunder are performable by the parties in the City of Bryan, Texas. Venue for any litigation arising under this Agreement shall be in a court of appropriate jurisdiction in Brazos County, Texas. 
	15. Sole Agreement. This Agreement constitutes the sole and only Agreement of the Parties hereto respecting the subject matter covered by this Agreement, and supersedes any prior understandings or 
	written or oral agreements between the parties. 
	16. Amendments. No amendment, modification or alteration of the terms hereof shall be binding unless 
	the same shall be in writing and dated subsequent to the date hereof and duly executed by the parties hereto. 
	17. Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are cumulative and the use of any one right or remedy by either party shall not preclude or waive its right to use any and all other legal remedies. Said rights and remedies are provided in addition to any other 
	rights the parties may have by law, statute, ordinance or otherwise. 
	18. No Waiver. Failure of any party, at any time, to enforce a provision of this Agreement, shall in no way constitute a waiver of that provision, nor in anyway affect the validity of this Agreement, any 
	part hereof, or the right of either thereafter to enforce each and every provision hereof. No term 
	party 

	of this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and 
	signed by the party claimed to have waived. Furthermore, any consent to or waiver of a breach will 
	not constitute consent to or waiver of or excuse of any other different or subsequent breach. 
	19. Notices. Any notices required to be provided pursuant to this Agreement are deemed provided within three ( 3) days after being sent via U. S. Certified Mail, Return Receipt Requested, or on the day of transmission by facsimile, email, or when hand delivered to the address provided herein. CITY and Developer hereby designate the following individuals to receive any notices required to be submitted 
	pursuant to the terms of this Agreement: 
	CITY DEVELOPER 
	City BCS Modern Living, LLC 
	of Bryan, Texas 

	Attn: Manager Attn: CEO 
	City 

	P. O. Box 1000 419 North Main Street, Ste. 120 Bryan, Texas 77805-1000 Bryan, Texas 77803 
	20. 
	20. 
	20. 
	Incorporation of Recitals. The determinations recited and declared in the preambles to this Agreement are hereby incorporated herein as part of this Agreement. 

	21. 
	21. 
	Incorporation of Exhibits. All exhibits to this Agreement are incorporated herein by reference for all purposes wherever reference is made to the same. 

	22. 
	22. 
	Headings. The paragraph headings contained in this Agreement are for convenience only and do not enlarge or limit the scope or meaning of the paragraphs. 

	23. 
	23. 
	Duplicate Originals. The parties may execute this Agreement in duplicate originals, each of equal dignity. If the parties sign this Agreement on different dates, the later date shall be the effective date 


	of this Agreement for all purposes. 
	and Number.
	24. Gender Words of any gender used in this Agreement shall be held and construed to include any other gender, and words in the singular number shall be held to include the plural and 
	vice versa, unless the context requires otherwise. 
	25. No Special Relationship Created. Nothing contained herein, nor any acts of the parties in connection herewith, shall be deemed or construed by the parties hereto or by third parties as creating the relationship of( a) principal and agent, ( b) a partnership, or( c) a joint venture, as between the parties hereto. No third party shall obtain any rights as a result of this Agreement. 
	signatures to follow] 
	Executed to be effective an exasCity; 1-y 
	Executed to be effective an exasCity; 1-y 
	Executed to be effective an exasCity; 1-y 
	this 
	I d 
	day of 
	LC'_c•e.. BCS ' 
	b v" , 2015. t ern Living, , 
	C 

	Jaso 
	Jaso 
	ienski, 
	Mayor 
	Chris 
	L' 
	nce, 
	EO 

	ATTEST rC,_,[i Mary Lynne tratta, City Secretary APPROVED AS TO FORM 
	ATTEST rC,_,[i Mary Lynne tratta, City Secretary APPROVED AS TO FORM 

	c2---')C- -) t--Jams K. Hampton, City Attorney 
	c2---')C- -) t--Jams K. Hampton, City Attorney 
	-
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